
 

 

 

 
 

PRIVATE WATER SUPPLIES – CASE STUDY 2018/03 
 

 

Private water supply dispute and disconnection threat  

This case study concerns a private water supply which or iginates f rom a wel l 
and supplies a house, and a downstream rented property constitut ing a 
Regulat ion 9 supply.  Occupants of  the downstream property bel ieve that their 
supply of  water is granted by a “Deed of  Easement” dated 1973 which entit les 
them to a f ree supply of  water through a pipe f rom the land owner ’s premises to 
their property, which also al lows them access onto this land to maintain a pump 
and carry out any other necessary maintenance and repairs. They also claim 
that the historical nature of  the arrangement has conferred addit ional r ights 
over this water supply by prescr ipt ion.  

Fol lowing unrelated disagreements and disputes between the relevant persons 
involved, the land owner decided he wished to terminate this private water 
supply. In order to secure the supply whi le the matter was being explored, the 
local author ity served a Sect ion 80 Not ice, using their discret ionary power 
under the Water Industry Act 1991, in March 2018, on the grounds that the 
supply was “ l ikely to become insuf f icient” .  The Notice required the land owner 
to continue with the private water supply,  giving the downstream property 
“reasonable” t ime to f ind an alternat ive supply.  

In Apri l 2018, an appeal to the Not ice was received f rom the downstream 
consumers. Their object ions to the Notice were based on the bel ief  that their 
deeds entit led them to a continued supply and therefore an alternative was not 
required. They asserted that intentional ly terminating a wholesome supply (that 
was otherwise not a fail ing or unwholesome water source) was outwith the 
scope of  Sect ion 80. They indicated their  intent to seek an injunction to prevent 
the disconnect ion.  

Object ion or representat ions in respect of  a Section 80 Notice are heard by the 
Chief  Inspector of  DWI (on behalf  of  the Secretary of  State). Under Sect ion 81 
of  the Act, he/she must consider whether the Sect ion 80 Not ice served by the 
counci l should be conf irmed (with or without modif icat ions) or not. If  the Notice 
is conf irmed, he may modify the relevant person(s) on which the Not ice was 
served or any other aspect of  the Notice (e.g. t imeframes, remedial steps etc.).  
The Chief  Inspector concluded that the most appropriate way to deal with this 
matter was by wr it ten representat ion.  



 

 

 

The occupier of  the downstream property bel ieved that the obligat ions or 
entit lements arguably af forded to them by a deed of  easement on the premises 
prevented the land owner f rom taking the proposed act ions to terminate the 
supply. In considerat ion of  the appeal, the Chief  Inspector concluded that 
determining a civi l  d ispute and land r ights are outwith the scope of  the DWI. In 
this instance the Local Author ity required the suppl ier to cont inue supply for a 
reasonable per iod of  t ime unti l  the occupier could source an alternat ive. The 
Notice was therefore upheld but advised al l part ies to seek legal advice. At this 
point in the process there is no r ight of  further appeal.  The Chief  Inspector ’s 
overr iding priority must be to ensure that  a wholesome and suff icient supply is 
maintained. 

The occupier of  the downstream property, sought legal advice and init iated a 
Judicial Review of  that decision. Judicial Review (JR) is the process where a 
judge reviews the lawfulness of  a regulat ion, or act ion of  a person or body 
exercising a public duty; in this case the decision to uphold the Notice by the 
Chief  Inspector. In consider ing if  the matter be subject to JR the presiding 
judge deemed that there was suf f icient grounds to consider any easement or 
deed when considering a supply of  water.  As a result  the supplying property 
must continue to supply water under the terms of  the easement. To cease 
supply therefore would require a civi l  applicat ion to remove the easement.  

The case highl ights the impact of  disputes between relevant persons involved 
with pr ivate water suppl ies where the or igin of  the dispute may have l i t t le to do 
with the supply itself  and also the importance of  establ ishing roles and 
responsibi l i t ies for any future maintenance or improvements to these assets. 
Establishing roles may wel l need to apport ion responsibi l i ty for maintenance, 
provision of  a supply and costs incurred by the local authority before any 
appeal can be ful ly considered.  
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